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JOINT REQUEST FOR APPROVAL O F  SETTLEMENT AGREEMENT 

Pursuant to Rilles 73.3525 and 73.3588, Fort Myers Broadcasting Company ("FMBC") and Caloosa 

Television Corporation ("Caloosa") request approval of the settlement embodied in the attached Settlement 

Ageenient. In support of this request the parties submit that the DTV rulemaking in MM Docket No. 00-IS0 and 

FMBC's DTV application BPCDTV-I 999 1029ADW conflict with Caloosa's operation of Class A Television 

Station WBSP-CA on Channel 9 a t  Naples, Florida, BLTVA-200107 I2AIKL and BLTVA-20020520AAQ. 

Caloosa has filed pleadings opposing FMUC's proposals in the DTV rulemaking and the DTV application. FMBC 

has filed pleadings opposing both of Caloosa's applications for W S P - C A .  

Thc parties have reached the following resolution of their differences, subject only to FCC approval o f  this 

settlement and final unappealable grant of FMBC's DTV rulemaking and DTV application: 

(a) Caloosa requests dismissal of  all of its pleadings, comments, objections and filings of any nature 

opposing FMBC's DTV rulemaking and FMBC's DTV application. 

(h) Calooya consents to any inodification of WBSP-CA that may result from the grant & (a), above 

and, In particular, the parties hereto respectfully request expedited consideration and grant of a "displacement" 

VPlicatlon, RPTVA-2003041SAAE. 10 modlfy the facilities of WBSP-CA to specify Chamel 7 as its new 



frequency. 

(c) Chloosa agrees that WBSP-CA will cease operations on Channel 9 prior to commencement of 

WINK-DT’s operation on DTV Channel 9; expedited consideration of BPTVA-20030418AAE will allow WBSP- 

CA to provide virtually unintenupted service during the frequency move from Channel 9 to Channel 7 

(d) FMBC requests dismissal of its pleadings, comments, objections and filings of any nature 

opposing Caloosa’s license applications: indeed, FMBC supports the grant of BPTVA-20030418AAE.. 

(e) FMBC shall reimburse Caloosa up  to $9,500.00 of its out-of-pocket expenses incurred in opposing 

the DTV rulemaking and FMBC’s DTV construction pemiil and in applying for a displacement channel for WBSP- 

CA.’ 

FMRC and Caloosa submit that the public interest is well served by grant of the proposed settlement. Fort 

Myers, Florida and the surrounding areas will receive DTV service from WtNK-DT operating on an in-core 

television allotment.’ Caloosa will receive only its out-of-pocket expenses incurred in FCC litigation and in 

developing a technical solution to thc parties’ dispute. Naples will receive television service on WBSP-CA’s 

proposed channel 7 facilities. 

As demonstrated in the Settlement Agreement, neither FMBC nor Caloosa filed its pleadings and proposals 

in the subject FCC proceedings with the purpose of entering into a settlement. The payments to be made to Caloosa 

are not in excess of reasonable and prudent expenditures made by Caloosa in prosecuting its applications and 

pleadings. 

In view of  the foregoing, the parties request approval of this Agreement and grant of FMBC’s DTV 

rulemaking proposal aiid construction pennit application. The parties further request that at  such time as the FCC 

actions granting FMBC’s DTV rulemaking proposal and conshuction permit applications are final and 

unappealable, thr license applications ot Caloosa be granted. 

Caloosa has applied for authority to operate WBSP-CA on Channel 7 at Naples, Florida. 
200304 18AAE. 
WINK-DT’s original DTV allotment was made outslde o f  the core television spectrum. 
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I 
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Respectfully submitted, 

PORT MYERS BROADCASTING COMPANY 

BY 
Joseph A. Belisle 
Its Attorney 

LElROWlTZ 8c ASSOCIATES, P.A. 
One SC Third Avenue, Suite 1450 
Miami, FL 33131 
(305) 530.1322 

Dennis J. Kelly 
Its Attorney 

LAW OFFICE OF DENNIS J. KELLY 
Post Office Box 4 I 177 
Washington, DC 20018 
(202) 293-2100 

April 28, 2003 



SETTLEMENT AGREEMENT 

1 NE? AGRklEMENT is made this 9 day of April, 2003, by and between FORT 

\ l \F  Kq BROADCASTING COMPANY ("FRIBC') and CALOOSA lTLEVLSIO?'J 

1 f ?RYORATTOY IYCdloosa"). 

W I T N E S S E T H  

UBERFAS. FMBC i s  the proponent of a rulemating propusal pending before the 

Fecnrral Cnmrnuniatians Commission ("FCC") in MMDocket No. 00-180 seehing allotment of 

1 1  r \  ( l ianncl9 to P o r t  Myem Flonda (the "Rulemaking"); and 

. .  

W HERl5.1S, on Novcmhrr 26, 2002. Caloosa fded an Emcrgenq M o t i o n  to Vacate 

Rrpofl and Order (the "Emergency Motion") challenging the Report and Order DA 02-3154 

t d t s \ d  Fmember 20, ZOO2 (the "Rulemaking Order') dorring D I T  Chlurnal 9 to Fon 

' + l ~ e r . ? .  Floridn;  arid 

WHE,RE;AS. on December 20,2002. Cdoosa fiIed a Petirion for Roconsideration of thv 

Rulemaking Order (the uRule.mahng Reconsideration"); and 

Wl IEREAS, FFmC has an application, FCC FileNo. BPCDT-l99910Z9ADW, peuding 

hefore the FCC for a construction permiti'or digitaltelev$ion.stat ion~-D'T on Channel 9: 

Fott ,Myers. Florida (the 'Conqtruction Permit"); and 

WH-FXFAS, on Dcccmber 20,2002. Caloow tiled an informal objection to p n t  crf tho, 

Cnlrtrrncnoo Permit (the "CP ObJection"); and 

WEEREAS CaJoosa has 3 granted license application, PCC Ffle NO. BLTVA. 
2 U 0 1 0 7 l Z A I K .  for Stahon WBSP-CA (the "Class A License-); and 

WREREAS. on August 31,2001, FlWC sought reconsideration of the grant uf t h c  



E I , . <  1 License (Ihr " C h s  A Reconsideration"); and 

W E K W A S ,  on M a y  20, 2002, Caloosa filed a license applicatlou. FCC F ~ l e  No. 

H ILTVA-Z0020520AAQ, with respect to Station WFkP-CA (the "License Application'); and 

WlI$.REAS. on Why 30, 21102, W C  filed an informal objection to grant of the 

I,icTnsc :\pplicatioo (the "License Objection'); and 

WHEREASI the parties seek to resolve their disputes without resort to further 

; r r u c w d i n g b :  

YO\\'. THEFWPORE. the p:lrries intending to be contrac tdp  bound agree 8s rollowS: 

1 .  Cnlonlla sbsll request thc YCC to dismiss all of its pladings. commcots, 

!vhjrctions and h g s  of sny nature whatsoever opposing either grant of the Rulemabog or 

<rant of the Construction Permit, indudiog the Emergency Motion. the Rulernahfi 

Kcroilsideration and the CP Objection. . . . . . .. , 

2. Caloosa shall consent to any modification of the l i m e  ofWBSP-CA wbich W!. 

lbc iJcr:LFioOt.d 1,) grant ot'either the Rulemaking or the Consbuctioa Permit, or  by operatloll 

Gf'rVIYK-DT on Channel 9 at Fod Myen, Florida. Calooea a p e s  that WBSP-CA W I I  ccuc 

rlpcrations on Chaonel9 prior to the time WINK-DT go- on the dr. 

1, FMBC shall r e i m b w e  Caloosa up to Nine n o u s a n d  Five IZundrcd DoU:cr: 

1S9500.00) oiCdoosa's out-of-pocket expenses incurred in opposing the Rulemaliing and 11le 

Construction Permit and in implementing this Settlement Agreement, including the  kgd and 

v:ioeeririg costs of applying for a displacement channel for WBSP-CA. 

J- PMBC shall mquwt the FCC to dismiss d of& p lead ins  cornmen% objednnri 

and f L h 7  or :my nature opposing eitber the (TLass A License or tbe License AppUratron 
~. . I 



- LEIBOWITL 

irrrludinz the a s s  A4 Reconsideration and the License Objection. 

. Within five (5) husiness days after the execution of this Agreement, the parties 

! I d  f i I ( ,  ioi i i t  rcqucsts for approval of this settlement in each of the Rulcrnakiog, t h e  

I ~uwrrucrion Permit, the Class A License and the License Appl icath  proceedings pending 

hlsire lhc FCC. The partier: shall use their b e d  dar t s  to obtnin FCC approval of thr. 

, . d : n i i , n t  set out in this .4greerncnt. 

( I  The ohtigations of the parties in paragraphs 1-4 hereof are subject to thc  

‘< thwi i i% cnnditinn preccdent: 
. . ,  

‘The FCC jtinl l  have issued ‘an order or orders (the “FCC Consents”) (a) approving t h e  

I , e m s  <,I’  this Agreement, (b) dismissing the  Rulemabng Reconsidcratiou and the CP 

Ohjrrlion. (c) granting the Rulemakiup, (d) F a t i n g  the Construction Permit, and (e) the 

k ’ ~ X  ( ‘ h . \ c n u  shall bc find, Unappehble orders nn longer subject to administrahvc or 

I I l l - ; i r l i i l  appeal. revicw or reconsideration. 

- , Jn rxecutCng this Agreement, each ofFMBC and Caloosa de&ues undm penalty 

, I {  pcrji iv:  

a. This Agreement Sets out all coasideration promised or to be paid in 

connection with the pardes’ proposed settlement; 
. . ,  . 

h. It did not file any rulemaking, application, pleading, objertioo or a p p d  

for tfir piirpnse uT reaching 3 settlement; 

c. This settlement is in the public interest because it hastens i n a U ~ a d 0 n  

i) 17’ service on Station WINK-DT at Fort Myers. Florida; ends litigation conccroing thr 

Licci iLe arid C h w  A License of Station WBSP-CA, Naples, Ylnrids; and provides funds ( ( 1  



:;I!C)OSA lor B displacement channel application for Station WSP-C.L 

Each p x n y  reprcsents to the other that (a) it 8 .  a corporation duly tqnnued and 

..aiidly v u s t m p :  llndrr the 1-3 of the State of Florida; (b) it has the power and anthority 1'0 

8,nitf:r inlo th is  Agreement and to perform all of its obligations hereunder; (c) the person 

tci:gtir~; rhir Agreement on i t6  behalf has express sothority to do so and in doing so to bind 

p r ( y  hcrrto; ynd (d)  the mecutioo, delivery snd performance ofthu&pement does not 

\ioi:ltc it< articlw of incorporation, bylaws or  any other instmmentor%Zreement bmdmgupon 

rbc part) or in assct~. 

. . I  , . . . .  ~ 

0 ,  This :\gmcment shall he binding npon the parties hcrero and thcir wccessnrs 

.4::d i s i g n 5 .  

10. This Agreement may not be changed or terminated oraUy. and no attempted 

~ - t ~ ; i n r c .  terrnioilt~ion, amendment. or waiver of any of the provisions hereof shall be binding 

,i::i,cqh in writing ,and signed by both parries. No eKpr-3 or implied waiver of nay default 

:iqdcr che;Sgreementshallinany way beeonsmoed,to bea watverofanyfuhlreorsubsquPar 

Liciault o r  3 waiver of irrig of the other ri&& of the parties under the Agreemenl or a 

,T!odificltion of any said ( e m s ,  or no extension or enlargement of the righls of the partic.: 

!iicreundcr. 

11. All trohces and payments r t q u h d  to begiven hereunder s h a l l  be In e b q m d  

WU,I by first class mail, postage prepaid, t o  the approprinte party at its a d d r m  set forth belo* 

or a t  such other address as may be gviveo by notice hereunder, or by delivering it tUS0  O l f W  Of 

5wh in person at such address. Where notice is  sent by mail, ti shall be deemed given on 

1 1 1 ~  h i r d  day roUocPing the date or the mailing and. if delivered in pmon,  such notice shall be 



II LO r1mc: blr Bnsn McBride 
Pitsidonl 
Fort Myen Broadcastiug Company 
2824 Palm Beach Boulevard 
Fort W c r c  Flondn 33916 

Ii' 10 Caloma: 42r. Gcorge E, Devault, Jr. 
Prcsident 
C a l o o s ~  'Television Corporatinn 
222 Commcrce Street 
Wnggpom, TN 37660 

I 7.  ' l ' l ~  partier a g e  thnf this qqeement IS deemed made in Fort Mycrs, Florida 

'I 8 ~ 1 1  c b d  br rovrrncd by the laws of the State of Florida. 

13. The parties agree that monetary damages alone may not be suffkient to rcrnelV 

:I t T n : , < *  1 1  "(this Agrccrnt-ot. Tbercforc. Ln addition to any other remedy nvai lb le  a t  IPW or in  

I ' i i ! i t>.  each p a q  Fhall have  the right to specific performance of chis Agreement upon r h i .  

. l d ~ u I i  U T  rhr other pxrty hereuodcr. 

- ,  . . . . .  

14. In the went a party institutes litigation with respect to the obligations set out in 

t h i y  AFmernent, the prevailing party s h d  be entitled to rchbursemeat of Its ~ 0 9 1 s  and 

. i i turnry fl-m incurred in the litlgatioo and in any subscquent a p p d  

IC. This instrument ernbodiea the entire agreement between the parties hereto and 

, . u p ~ r < c d c s  all p r i o r  o r a l  or written agreements, understandings, representntiolra and 

* 31 r a i i  ties and courscs of couduct and dealiag between the p h e s  with rapect to  t h e  

trnnsactionr: contemplated lierein. , . . , .  , .  

16. nlThb Agreemeor may be esecuted In one or more coonterpsrts, rncb of which 

5h:dl t t c  drcined an ori-ghal, but all of which together s h d  constirutc one and thc ssmt 

' . ~  U.,=.L.-= .&?a = ~ w O r ~ r r ~ r Y u r t ' n ~ - r i n ~ R  m,T-o~[I,.DdRI~- v 



: : : . . i t  i r i i i ~ n t _  For purposrs oi'tbis Agreement. facsimile signatures shall be treated the ssme BS 

"!-:.iii:\l sipnatures. 
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By: cc 

Brian McBride 
President 

C.4LUGA TEELEVISION CORFORATlOl'l 
.---- h 

BY. +&>@-&a- 

6 



Brian McBridt 
President 

CALOOSA TELEVISION CORPORATIOX 

By: - __ 
C a r g e  E. Devadt  Jr. 
Presldent 



CERTIFICATE OF SERVICE 

The undersigned, hereby certifies tha t  1 have thi5 28th day of April, 2003, caused a copy of the foregoing 
“Joint Request for Approval of Settlement Agreement” to be delivered by U S First Class Mail, postage prepaid, to 
the following 

Jennifer A. Jolmson 
Covington & Burling 
1201 Peimsylvania Avenue, N . W  
Washington, D.C. 20004 

Kevin F. Reed, Erq. 
Dow Lohnes & Albertson, P.L.L.C. 
1200 New Hampshire Avenuc, NW 
Suite so0 
Washington, DC 20036 

John R .  Feore, Jr.. Esq. 
Dow Lohnes & Albe~%oii, PLLC 
1200 New tiainpshire Aveiiue, NU’ 
Suitc 800 
Washington, DC 20036 

Mr. Clay Pendarm* 
Mass Media Bureau 
Federal Communications Commission 
445 12th Street SW Washingtoil, DC 20.554 

Ms. Barbara Kreisman* 
Mass Media Bureau 
Federal Communications Commission 
445 12th Street SW Washington, DC 20554 

Ms. Hosrein Hashemzadeh* 
Mass Media Bureau 
Federal Communications Commission 
445 12th Street SW Washington, DC 205.54 

Mr. Pamela Blumenthal’ 
Mass Media Bureau 
Federal Communications Commission 
445 12th Street SW Washington, DC 20554 

DBcL?j 
Dennis J Kelly 

*by hand 


